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AMENDED VERIFIED COMPLAINT

Defendants.
___________________________________
Plaintiffs, Graham McAlpine, Kenneth McAlpine, James McAlpine, and McAlpine
& Co., LTD, derivatively and on behalf of Mountain Accessories, Inc. t/a Mountain
Plumbing Products, by way of Amended Verified Complaint against the defendants,
hereby state as follows:
PARTIES
1.

At all times hereinafter mentioned, Plaintiff, McAlpine & Co., Ltd.

(“McAlpine & Co.”) was and remains a corporation organized under the laws of

Scotland, with a principal place of business in Hillington, Glasgow. McAlpine & Co. is a
manufacturer and exporter of plumbing products in over 50 countries.
2.

At all times hereinafter mentioned, Defendant Mountain Accessories, Inc.

d/b/a Mountain Plumbing Products (hereinafter “Mountain”) was and remains a
corporation organized under the laws of the state of New Jersey with offices located at
1351 Metropolitan Avenue, West Deptford, New Jersey.

Mountain distributes

decorative kitchen and bath accessories to a variety of local and regional customers. At
all times material hereto, Mountain regularly transacts business in Bergen County.
3.

At all times hereinafter mentioned, upon information and belief, Defendant

James Tomafsky was and remains an individual residing in West Deptford, New Jersey.
4.

At all times hereinafter mentioned, Defendant Tectonic Enterprises, LLC

d/b/a Pressalit USA (hereinafter “Tectonic”) was and remains a Limited Liability
Company organized under the laws of the state of New Jersey with offices located at
1351 Metropolitan Avenue, West Deptford, New Jersey. Tectonic distributes kitchen
and bath accessories.
5.

At all times hereinafter mentioned, Defendant Greg Touvelle was

Mountain’s Chief Financial Officer. Upon information and belief, Defendant Greg
Touvelle resides in West Deptford, New Jersey.
6.

At all times hereinafter mentioned, Defendant John Stewart was an

employee of Mountain. Upon information and belief, Defendant John Stewart resides in
Haddon Township, New Jersey.
7.

Defendants John Does 1-10 are fictitious persons whose identities are

presently unknown to Plaintiffs.
8.

Defendants ABC Companies 1-10 are fictitious entities whose identities

are presently unknown to Plaintiffs.
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FACTS COMMON TO ALL COUNTS
9.

On or about March 1997 Mountain was incorporated in the state of New

Jersey and entirely funded by Plaintiff, McAlpine & Co. who, at all relevant times, was
and remains a 50% shareholder of Mountain. To date, Mountain is indebted to McAlpine
& Co. in the amount of approximately $6,000,000.
10.

McAlpine & Co. is a well-known and well-respected leader in high quality

plumbing products and manufacturer, serving the United Kingdom and European
markets.
11.

Mountain trades off the good will of McAlpine & Co. by promoting itself as

“A McAlpine Company” on its website, www.mountainplumbing.com.
12.

At or about the time of Mountain’s incorporation, Christopher Tomafsky,

and Richard Espinosa were each 25% shareholders of Mountain.
13.

In or about August 2002 Defendant James Tomafsky was appointed

President of Mountain, and acquired Richard Espinosa’s 25% interest. The terms and
conditions of James Tomafsky’s employment as President of Mountain and his fiduciary
duties and obligations to Mountain are reflected in a written Employment Agreement
dated August 1, 2002.

See Exhibit A annexed hereto. (A signed copy of the

Employment Agreement has been turned over to the hearing officer regarding the
pending grievance complaint as discussed in ¶ 46 below).
14.

Shortly after being appointed President of Mountain, James Tomafsky

terminated his brother’s (Christopher Tomafsky) employment with Mountain.
15.

Pursuant to the Mountain Shareholder’s Agreement dated February 13,

2003 annexed hereto as Exhibit B, upon termination of his employment, Christopher
Tomafsky’s shares, representing 25% of Mountain, were deemed offered to his brother,
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James Tomafsky. Thus, James Tomafsky purchased Christopher Tomafsky’s 25%
interest and became a 50% shareholder in Mountain.
16.

At the present time, Mountain’s shareholders are James Tomafsky and

McAlpine & Co., each holding a 50% interest in the company.
17.

At all relevant times, the Mountain Board of Directors was comprised of

Graham McAlpine, Kenneth McAlpine, James McAlpine and James Tomafsky.
18.

The By-Laws of Mountain authorize its Board of Directors to notice Special

Meetings as follows:
3.04 A special meeting of the Board may be called for any
purpose at any time by the President or 1 Director.
19.

The By-Laws further require giving all Mountain Board of Directors at least

two (2) days advanced oral notice of the scheduling of Special Meetings. See Exhibit
C annexed hereto.
20.

On October 14, 2009, Plaintiff, McAlpine & Co., a Mountain Board

member, called for a Special Meeting of its Board of Directors for October 16, 2009 at
10:00 a.m. EST via telephone notice.

Additional notice of this Special Meeting was

also provided by e-mail to each Board member pursuant to the Notice provision in the
By-Laws. See Exhibit D annexed hereto.
21.

On October 16, 2009 a Special Meeting of the Mountain Board of

Directors was convened by telephone conference pursuant to § 3.10 of the By-Laws. A
quorum of the members of the Board of Directors were present and acting throughout,
and the following resolutions were duly considered, voted upon and adopted pursuant to
§ 3.09 of the By-Laws as follows: (i) Pursuant to § 3.11(b) of the By-Laws Defendant
James Tomafsky was removed as a Director and President for cause as more
particularly detailed below; (ii) Defendant James Tomafsky’s Employment Agreement
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with Mountain dated August 1, 2002 was also terminated for cause pursuant to § 5.2,
also more particularly detailed below.
22.

Pursuant to § 3 (c) of the February 13, 2003 Shareholder’s Agreement,

upon Defendant James Tomafsky’s termination of employment from Mountain, all of his
shares are “deemed offered” to the other shareholders and/or to the corporation.
SPECIFIC MISCONDUCT BY DEFENDANT JAMES TOMAFSKY
The Illegal $270,000 Loan/Corporate Theft
23.

In order to fund his purchase of Christopher Tomafsky’s shares, as recited

in paragraph 15 above, unbeknownst to any member of the Mountain Board of Directors
or its other 50% shareholder McAlpine & Co., Defendant James Tomafsky secured a
$270,000 bank loan in Mountain’s name as borrower.
24.

Without corporate authority, pursuant to a commitment letter issued by

The Bank, Defendant James Tomafsky secured the bank loan by giving a first priority,
perfected security interest in all present and after acquired accounts receivable,
inventory, general intangibles, machinery, furniture, fixtures, and equipment of
Mountain. See Exhibit E annexed hereto.
25.

Not only was the $270,000 loan an ultra vires act, but it violated McAlpine

& Co.’s lending agreements with Mountain.
26.

Upon information and belief, the $270,000 loan unilaterally orchestrated

by James Tomafsky is still outstanding, and it has been repaid, in part, not with James
Tomafsky’s monies, but rather with Mountain’s corporate funds because Greg Touvelle
caused Mountain to make monthly payments in the amount of $5,424 for this loan and
disguised the payments on Mountain’s books and records as cost of goods sold.
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Illegal Kickbacks/Theft by Deception/Embezzlement
27.

Mountain purchases many of its product lines from overseas vendors. As

a condition for securing Mountain’s business, Defendant James Tomafsky coerced
vendors to raise prices charged to Mountain by 10% which the vendors then paid to him
as a kickback disguised as purported commissions.
28.

IIn the case of Dawnway Enterprises, for example, located in Taiwan,

which manufactures all of the faucets for Mountain, once Mountain paid its invoices,
Dawnway Enterprises would then wire the 10% kickback to James Tomafsky’s personal
bank account. Upon information and belief, Mountain gave Dawnway over $1 million in
business.
29.

As evidence of this nefarious plot, attached as Exhibit F is an email

exchange between Frank Huang of Dawnway Enterprises in China and Defendant
James Tomafsky discussing kickbacks disguised as purported commissions. In order to
avoid detection, the emails are not on Mountain’s server, but rather Defendant James
Tomafsky’s personal EarthLink email account. As indisputable evidence, attached as
Exhibit G are wire confirmations from Dawnway Enterprises to Defendant James
Tomafsky’s personal bank account dated June 18 and 26, 2008, and July 30, 2008 in
the respective amounts of $8,189.24, $6,608.37, and $9,221.34.
30.

Upon information and belief, in furtherance of this scheme to defraud, one

of Mountain’s vendors in China, AWH Hipole, opened a bank account in China for
James Tomafsky in the name of one of its employees. The kickbacks from AWH were
then deposited into this Chinese bank account, and James Tomafsky was furnished
with an ATM card and the password, allowing him to withdraw the kickbacks as cash in
the United States.
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31.

Upon information and belief, James Tomafsky, routinely raided Mountain’s

corporate funds for his own personal affairs disguised as corporate business.
Violation of Corporate Opportunity Doctrine/Competition with Employer
32.

On or about December 4, 2008, without the knowledge or authority of the

Mountain Board of Directors, and in direct violation of James Tomafsky’s Employment
Agreement with Mountain, James Tomafsky and Greg Touvelle, Mountain’s CFO
formed Tectonic Enterprises, LLC (hereinafter “Tectonic”). The incorporator and agent
for service of process is John Stewart, also a Mountain employee. Attached as Exhibit
H is the New Jersey Business Status Report for Tectonic.
33.

Tectonic is a distributor of kitchen and bath accessories, precisely the

same line of business as Mountain, and operates out of the same business premises as
Mountain.
34.

Tectonic, without Mountain’s corporate authority, prior knowledge or

consent, has been using Mountain’s premises, employees, resources and good will to
promote Tectonic by seizing corporate opportunities as follows:
i)

Tectonic is located in Mountain’s offices and warehouse, and its name
was added to the Mountain sign leading customers to believe they are
related entities;

ii)

Tectonic advertises and uses Mountain’s phone number and address,
including Internet listings as reflected on www.pressalit.com;

iii)

Mountain employees are listed as contacts for Tectonic;

iv)

IP addresses for Tectonic’s website www.pressalit.com and Mountain’s
website www.mountainplumbing.com are the same;

v)

Mountain sales representatives and employees are being forced by
James Tomafsky to sell Tectonic products;

vi)

While Mountain rents booth space at trade shows, James Tomafsky
features and promotes Tectonic products in Mountain’s booth;
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35.

vii)

Key Mountain sales agencies have been forced by James Tomafsky to
resign or have been coerced into taking Tectonic products into their
sales line;

viii)

Tectonic stores, packages, ships and delivers its products from
Mountain premises for which Mountain pays the monthly rent; and

ix)

Caused Mountain to make monthly payments in the amount of $5,424
for this loan and disguised the payments on Mountain’s books and
records as a cost of goods sold.
Defendants, Tectonic, James Tomafsky, Greg Touvelle, and John

Stewart, acting in concert and with the intent to deceive Mountain, its Board of Directors
and the other 50% shareholder McAlpine & Co., are siphoning sales and resources from
Mountain. For example, Pressalit is a worldwide toilet seat company in Europe for which
Mountain was the exclusive US distributor. After Tectonic was formed, Mountain was no
longer the exclusive US distributor, and Pressalit is now distributed by Tectonic.
Moreover, Mountain employees are advertised as contact representatives for Tectonic.
Trademark Infringement
36.

Mountain duly registered its trademark for Mountain Plumbing Products

with the US Patent and Trademark Office.
37.

For approximately 10 years, Mountain’s logo reflected “Mountain Plumbing

Products – A McAlpine Company.”

See Exhibit I. Once Defendant James Tomafsky

formed Tectonic, all while employed by Mountain, he then changed the corporate logo
on the banner for a trade show by deleting “A McAlpine Company” and inserting
Tectonic Enterprises thereby leading Mountain’s distributors, wholesale showrooms,
clients and the general public to falsely believe that Tectonic is affiliated with or related
to Mountain. Attached as Exhibit J are copies of the infringed logo. This false notion
and “confusion” in the marketplace is further reinforced by the fact that Tectonic uses
Mountain’s very same business address.
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38.

Tectonic is seizing upon and undermining Mountain’s good will, and

ubiquitous name recognition it has earned in the industry. Mountain’s reputation is
further damaged because of James Tomafsky’s reputation for unfilled promises, poor
payment history and inferior Tectonic products.
Breach of the Employment Agreement
39.

The August 1, 2002 Employment Agreement between Mountain and

James Tomafsky specifically prohibits him from having an interest directly or indirectly in
any other business similar to Mountain’s as follows:
6.
Other Employment. Employee shall not during the term
hereof, be interested directly or indirectly, in any manner, as partner,
officer director, investor, stockholder, advisor, employee, or in any
other capacity, in any other business similar to Employer’s business
or engaged in the distribution of Kitchen and/or bath accessories or
related services similar to Employer’s services for Employee’s
personal advantage or benefit or that of others. Any other
employment or position during the term hereof which might
reasonably be deemed contrary to the best interest of the Employer
is prohibited…..
See Exhibit A annexed hereto.
40.

While the Employment Agreement specifically requires James Tomafsky’s

unfettered Duty of Loyalty and Best Efforts (§ 2) it also articulates the basis for the
Board of Directors termination of him for cause, the most egregious of which are the
receipt of kickbacks and the appropriation of Mountain’s business opportunities, as
follows:
5.2 Termination for Cause
(a)
A violation, as determined by the Employer’s Board of
Directors, of the Employer’s Code of Ethics (which, inter alia,
prohibits conflicts of interest) ;
(b)
The Employee’s material breach of the terms of this
Employment Agreement….
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(k) Appropriation of Business opportunities for the Company for the
direct or indirect benefit of the Employee’ or members of his family;
(l) Causing the company to enter into transactions or arrangements
with the Employee or a person or entity affiliated therewith, which
results in the direct or indirect benefit to the Employee without the
prior written consent of the President of the Company;
(m) Willful or malicious interference with the Company’s operations;
(n) Employee’s direct action or failure to act which causes or
threatens to cause to the Company a material loss;
(o) Any act of fraud, material misappropriation of funds or
assets or embezzlement by the Employee, including but not
limit to the receipt of kickbacks. (emphasis added)
See Exhibit A annexed hereto.
41.

In brazen violation of Defendant James Tomafsky’s contractual and

common law duties, Defendant James Tomafsky used confidential information
purloined from Mountain to promote Tectonic, formed a competing business in the
same premises as Mountain using Mountain employees, and received kickbacks
causing Mountain to suffer damages by incurring higher costs so its vendors could
funnel kickbacks to Defendant James Tomafsky.
Covenant Not to Compete, Non-Solicit and Injunctive Relief
42.

The Employment Agreement provides that upon termination of James

Tomafsky’s employment and for a period of two (2) years following the last day of
employment, he will not directly or indirectly, compete with Mountain by soliciting or
accepting competing business as follows:
9.1
Employee acknowledges that during the course of his
employment, he will acquire confidential information about
Employer’s business, including but not limited to, its clients,
vendors, prices, strategies and other proprietary, confidential
information. In order to protect Employer’s critical interest in
these relationships and information, Employee covenants
and agrees that, upon termination of his employment either
by notice …or for cause ....for a period of two (2) years
10

following the last day of employment, Employee will not
directly or indirectly, compete with Employer by soliciting or
accepting competing business from any person or entity
which was a client (s) of Employer at the time of Employee’s
separation and/or for a two (2) year period prior thereto. The
parties agree that competing with the Employer’s business
shall mean engaging directly or indirectly in the ownership,
managerial, consulting or sales capacity in the business of
distributing kitchen and/or bath accessories and relate
services.
9.2
It is the specific intent of the parties that Employee
shall be restricted as set forth above from engaging, directly
or indirectly, for himself or any other person or entity, in an
facet of Employer’s business in which Employee engaged
prior to the termination of employment and from any facet of
Employer’s business about which Employee acquired
proprietary or confidential information during the course of
his employment.
See Exhibit A annexed hereto.
43.

Not only does the Employment Agreement prohibit James Tomafsky from

competing with Mountain for two (2) years, it likewise prohibits him from soliciting
Mountain’s employees which he has already been utilizing for Tectonic’s business. The
non-solicit provision is as follows:
14.
Non-solicitation of Employees. Employee agrees that during
his employment with Employer and for two (2) years following
termination of Employee’s employment, whether such termination is
voluntary or involuntary, effected by Employer or Employee,
regardless of cause, Employee shall not, directly or indirectly, solicit
or induce, or attempt to solicit or induce, any employee or Employer
to leave Employer for any reason whatsoever or hire any individual
employed by Employer.
See Exhibit A annexed hereto.
44.

The Employment Agreement further provides that Mountain and James

Tomafsky agree that irreparable injury will result to Mountain in the event he violates
any restrictive covenant and, accordingly, the Employment Agreement provides for
Injunctive Relief as follows:
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11.1 Employer and Employee agree that irreparable injury will
result to this Employer in the event Employee violates any
restrictive covenant contained in the Agreement and Employee
acknowledges that the remedies at law for any breach by Employee
will be inadequate and that Employer shall be entitled to injunctive
relief against Employee in addition to any other remedy and
damages available. Employee acknowledges that the restrictions
contained herein are reasonable, but agrees that if any court of
competent jurisdiction shall hold such restrictions unreasonable as
to time, geographic area, activities or otherwise, such restrictions
are subject to and shall be deemed to be reduced to the extent
necessary in the opinion of such court to make them reasonable.
See Exhibit A annexed hereto.
Ultra Vires Attempt to Change Shareholders Agreement and By-Laws
45.

At or about the time that Defendant James Tomafsky acquired Christopher

Tomafsky’s 25% interest in Mountain, Defendant James Tomafsky demanded that
Mountain’s corporate counsel amend the Shareholders Agreement and By-Laws without
a resolution from the Board of Directors in order to: (i) seize control of the corporation or
cause a corporate stalemate; (ii) change the provision that upon Defendant James
Tomafsky’s termination or death, his stock would be deemed offered to the other
shareholders and/or the corporation; and (iii) elevate his stepson, John Stewart, also a
Mountain employee, as a Director.
46.

Recognizing the gross impropriety, Mountain’s then corporate counsel

refused to amend the By-Laws or Shareholder’ Agreement. As a result, Defendant John
Tomafsky terminated corporate counsel, and filed a specious grievance complaint with
the state bar. A hearing officer is presently in possession of the corporate books and
records.
The Destruction of Documents/Spoliation of Evidence
47.

On October 14, 2009 at or about the time Defendant James Tomafsky

was notified of the Special Meeting of the Board of Directors, he surmised that
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corporate changes were afoot, and his demise was imminent.

Defendant James

Tomafsky then instructed his confederate disloyal Mountain employees to destroy
and/or remove boxes of documents from the Mountain premises which, presumably,
detail the financial improprieties including payments by Mountain for the benefit of
Tectonic, among other financial irregularities, which can only be learned of by a
complete audit of the books and records. In fact, some boxes of documents have
already been removed.
48.

In order to preserve the integrity of the Mountain corporate books and

records, the McAlpine Board Members issued a directive sending all of the disloyal
employees home, hired a security agency to safeguard the premises and changed the
locks.
49.

It is well settled that the purpose of a preliminary injunction is to preserve

the status quo pending trial and a decision on the merits. A temporary restraining
order and preliminary injunction are appropriate because Mountain will suffer
irreparable harm, with no adequate remedy at law, if injunctive relief is not granted.
Defendants have misappropriated trade and confidential information, formed a
competing entity in Mountain’s premises and have already removed some
documents and, if granted access, will further destroy and remove vital corporate
documents and records belonging to Mountain, and monetary damages are not
sufficient to compensate Mountain for that loss.
50.

Mountain is entitled to the relief sought herein because Defendant

James Tomafsky violated the express terms of the Employment Agreement with
Mountain which contains express promises not to compete with Mountain nor hire its
employees. Indeed, by the very express language of the Employment Agreement,
Defendant James Tomafsky concedes that irreparable injury will occur if Defendant
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James Tomafsky violates any of the restrictive covenants contained therein. See
Exhibit A and ¶ 42-44 above.
51.

Mountain is entitled to preliminary injunctive relief because the benefit

of such relief outweighs any detriment to Defendants. On the one hand, an
injunction would safeguard Mountain’s goodwill, business reputation, trade secrets,
methods of business operation, contractual rights, and most importantly, its
business records. By contrast, Defendant James Tomafsky has deliberately
breached his contractual commitments and common law duties to Mountain by,
inter alia, surreptitiously forming a competing business in Mountain’s premises as
more particularly detailed above.
Health Insurance for Phantom Employees
52.

Unbeknownst to plaintiffs and without Mountain’s knowledge or

consent, the Defendants James Tomafsky, Greg Touvelle, and James Stewart,
acting in concert, added various phantom employees to Mountain’s health
insurance policy and used Mountain’s funds to pay the monthly premiums for these
phantom employees.
53.

Specifically, Jennifer Tomafsky, the daughter of Defendant, James

Tomafsky, and her spouse were added to Mountain’s health insurance policy
despite the fact that neither of them was employed by Mountain. As a result of the
fraud and wrongful actions by Defendants James Tomafsky, Greg Touvelle, and
James Stewart, Mountain paid $711.47 in monthly health insurance premiums for
Jennifer Tomafsky and her spouse for a period of 16 months commencing on
August 1, 2008, the effective date of their enrollment on Mountain’s health
insurance policy, for a total of $11,383.52.
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54.

Further, Jessica D. Stewart, the step daughter of Defendant, James

Tomafsky, was added to Mountain’s health insurance policy despite the fact that
she was not employed by Mountain. As a result of the fraud and wrongful actions
by Defendants, James Tomafsky, Greg Touvelle, and James Stewart, Mountain
paid $337.00 in monthly health insurance premiums for Jessica D. Stewart for a
period of 27 months commencing on August 30, 2007, the effective date of her
enrollment on Mountain’s health insurance policy, for a total of $9,099.00.
55.

In addition, Lauren Bucksner, the girlfriend of Defendant, John

Stewart, was added to Mountain’s health insurance policy despite the fact the she
was not employed by Mountain.

As a result of the fraud and wrongful actions of

Defendants James Tomafsky, Greg Touvelle, and James Stewart, Mountain paid
$313.47 in monthly health insurance premiums for a period of 9 months,
commencing on March 1, 2009, the effective date of her enrollment on Mountain’s
health insurance policy, for a total of $2,832.23.
56.

Upon discovering this insurance fraud committed by the Defendants

James Tomafsky, Greg Touvelle, and James Stewart, plaintiffs caused Mountain’s
health insurer to terminate coverage for these individuals.
FIRST COUNT
(Fraud; Injunctive Relief)
57.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
58.

At all times throughout the employment of Defendant James Tomafsky,

the 50% shareholder McAlpine and Co. and the Mountain Board of Directors entrusted
him with the duties and responsibilities as company President to maintain a duty of
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loyalty to the company and to act in the best interests of the company, its shareholder
McAlpine & Co. and Board of Directors.
59.

At all times throughout the employment of Defendant James Tomafsky as

an officer of Mountain, he was acting in a fiduciary capacity with respect to his
obligations to the company, its 50% shareholder McAlpine & Co., and Board of
Directors.
60.

At all times throughout the exercise of his employment duties as President

of Mountain, and by virtue of the express terms of his Employment Agreement with
Mountain, Defendant James Tomafsky represented to the company’s shareholder
McAlpine & Co. and its Board of Directors that he would not engage for his own
personal benefit, either directly or indirectly, either as partner, officer, director, etc. in
any other business similar to Mountain’s business or engage in the distribution of
Kitchen and/or bath accessories or related services similar to that of Mountain that
might be deemed contrary to Mountain’s best interests.
61.

At all times throughout the exercise of his employment duties as President

of Mountain, and by virtue of the express terms of his Employment Agreement with
Mountain, Defendant James Tomafsky represented to the company’s shareholders and
Board of Directors that he would not engage in any acts of fraud, material
misrepresentation of funds or assets, receive kickbacks, enter into any transactions or
arrangements with any other person or entity that would result in him receiving a direct
or indirect benefit without the company’s prior written consent, or willfully or maliciously
interfere with the company’s operations.
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62.

In reliance upon these representations by Defendant James Tomafsky,

Mountain paid him a salary and provided other compensatory benefits and perks such
as health insurance, a cell phone, a car, and company credit cards to be used for
business expenses.
63.

In further reliance upon these representations by Defendant James

Tomafsky, Mountain entrusted him, as company President, with running the day-to-day
operations of the company, including check signing authority on the company’s
business operating accounts as well as access to the company’s computer servers, email, and control of the company’s books and records.
64.

In further reliance upon these representations by Defendant James

Tomafsky, Mountain has and will continue to pay rent to the owner of the building
located at 1351 Metropolitan Avenue, West Deptford, New Jersey where Mountain
operates its business from.

Unbeknownst to Mountain’s other 50% shareholder

McAlpine & Co. and its Board of Directors until recently, James Tomafsky participated in
the incorporation of Tectonic in New Jersey and permitted Tectonic to operate out of the
same premises, warehouse, sell and distribute Tectonic products which compete with
Mountain’s products, receive kickbacks from Mountain’s vendors, and otherwise have
complete use and enjoyment of the premises despite the fact that Mountain is paying
100% of the rent.
65.

In accepting the terms and conditions of his Employment Agreement with

Mountain, the aforesaid representations made by Defendant James Tomafsky to
Mountain’s 50% shareholder McAlpine & Co. and its Board of Directors were false, he
knew them to be false at the time when made, and otherwise intended that McAlpine &
Co. and Mountain’s Board of Directors would rely upon same to their detriment.
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66.

Plaintiffs did, in fact, rely upon these misrepresentations to their detriment

and substantial damage.
67.

As a direct and proximate result of the misrepresentations made by

Defendant James Tomafsky Plaintiffs have suffered substantial damages.
68.

Prior to receiving official notice of the Special Meeting called by the Board

of Directors for October 16, 2009, Mountain’s Board and 50% shareholder McAlpine &
Co. discovered that Defendants James Tomafsky, Tectonic, Greg Touvelle, and John
Stewart, either acting separately or in concert with one another, immediately instructed
Mountain’s employees to begin shredding business records and documents upon the
premises located at 1351 Metropolitan Avenue, West Deptford, New Jersey, and
attempted to remove a substantial amount of plumbing products out of the building.
69.

In an effort to prevent these defendants from further attempting to

dissipate, transfer or liquidate Mountain’s assets or to destroy business and computer
records, Mountain’s Board of Directors authorized the retention of a security firm and
secured the premises from further theft and wrongful actions of these defendants.
70.

Insomuch as these defendants, including John Does 1-10 and ABC

Companies 1-10, have already demonstrated complete disregard for Mountain’s
personal property by destroying business records and attempting to remove substantial
plumbing products/supplies from the building, Mountain will suffer immediate and
irreparable harm if the defendants are able to continue accessing the company’s
business premises, computer servers, bank accounts, customer accounts, and books
and records.
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WHEREFORE, Plaintiffs, acting derivatively on behalf of Mountain Accessories,
Inc., demand judgment against Defendants Mountain Accessories, Inc., James
Tomafsky, Tectonic, Greg Touvelle, John Stewart, John Does 1-10, and ABC
Companies 1-10, jointly and severally as follows:
(A)

Mandatorily enjoining and restraining all defendants from entering
into the premises located at 1351 Metropolitan Avenue, West
Deptford, New Jersey until further Order of this Court;

(B)

Mandatorily enjoining and restraining all defendants from contacting
any employees of Mountain Accessories, Inc. pending further Order
of the Court;

(C)

Mandatorily enjoining and restraining all defendants from contacting
any customers of Mountain Accessories, Inc. pending further Order
of the Court;

(D)

Mandatorily enjoining and restraining Defendant James Tomafsky
from violating the terms and conditions of the restrictive covenants
set forth in his Employment Agreement with Mountain Accessories,
Inc.;

(E)

Mandatorily enjoining and restraining all defendants and their
agents or anyone acting under them from destroying, transferring,
hypothecating, shredding, mutilating, or otherwise altering or
modifying any business records of Mountain Accessories, Inc.
including, but not limited to, electronic mail, digital computer files,
computer data, check registers, customer account information,
customer lists, invoices, bills of lading, and all such other company

19

records stored at the premises located at 1351 Metropolitan
Avenue, West Deptford, New Jersey;
(F)

Pending further Order of the Court directly or indirectly transferring,
disposing, assigning and/or hypothecating any assets of Mountain
Accessories, Inc., until further Order of this Court;

(G)

Mandatorily enjoining and compelling the defendants to provide an
accounting of the sales and business operations generated by
Tectonic from the premises located at 1351 Metropolitan Avenue,
West Deptford, New Jersey;

(H)

For compensatory and punitive damages;

(I)

For counsel fees, interest and costs of suit; and

(J)

For such other and further relief as the Court may deem just and
equitable.
SECOND COUNT
(Racketeering)

71.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
72.

It is a violation of New Jersey law and policy for any person to engage in a

pattern of racketeering activity and it is in the public interest to provide that activity
which is inimical to the general health, welfare and prosperity of the State of New Jersey
and its citizens be made subject to strict civil sanctions.
73.

Defendant James Tomafsky, aided by his co-defendants Tectonic, Greg

Touvelle and John Stewart along with others, the identity of whom has yet to be
established but who are referred to herein as Defendants John Does 1-10 and ABC
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Companies 1 -10, have engaged in a pattern of racketeering activities in their dealings
with Mountain.
74.

The following acts, along with other acts to be disclosed in the course of

the continuing proceedings herein, are “Prohibited Acts” within the definition of
racketeering activity in such case made and provided, including N.J.S.A. 2C:41-1:
(a)

James Tomafsky, aided by his co-defendants Tectonic, Greg

Touvelle and John Stewart and others, committed fraud in violation of N.J.S.A. 2C:21-3
(fraud related to public records and recordable instruments) by fraudulently
incorporating Tectonic for the sole purpose of stealing business opportunities and profits
from Mountain;
(b)

James Tomafsky, aided by his co-defendants Tectonic, Greg

Touvelle and John Stewart and others, committed fraud in violation of N.J.S.A. 2C:21-4
(falsifying or tampering with records) by falsifying various documents (invoices, bills of
sale and other correspondence) associated with Mountain’s business with purpose to
deceive Mountain and to conceal wrongdoing;
(c)

James Tomafsky, aided by his co-defendants Tectonic, Greg

Touvelle and John Stewart and others, committed fraud in violation of N.J.S.A. 2C:21-9
(Misconduct by corporate official) by purposely and knowingly using, controlling, and
operating Mountain to further and promote his unlawful scheme associated with
Tectonic, including receiving kickbacks (as more fully described aforesaid);
(d)

James Tomafsky, aided by his co-defendants Tectonic, Greg

Touvelle and John Stewart and others, committed theft in violation of N.J.S.A. 2C:20-4
(Theft by deception) by obtaining the property of Mountain, specifically the $270,000
bank loan obtained without the approval of Mountain’s 50% shareholder McAlpine & Co.
and its Board of Directors, and Greg Touvelle caused Mountain to make monthly
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payments in the amount of $5,424 for this loan and disguised the payments on
Mountain’s books and records as a costs of goods sold;
(e)

James Tomafsky, aided by his co-defendants Tectonic, Greg

Touvelle and John Stewart and others, committed mail fraud in violation of 18 U.S.C.
1341 by using the mails to further their scheme to defraud Mountain. The object of their
scheme was the money and property of Mountain. Specifically, as more particularly
described herein, James Tomafsky, and his co-defendants Tectonic, Greg Touvelle and
John Stewart and others used the mails in connection with communicating and
receiving information to and from Tectonic and to/from Mountain’s customers and
receiving monies and other kickbacks from these customers in exchange for purchasing
Tectonic’s products instead and in place of Mountain’s products. These defendants
thereby utilized the mails to deprive Mountain of their property (the leases) and the
monies associated with the sale of Mountain’s products.
(f)

Defendants James Tomafsky, Greg Touvelle, and James Stewart,

acting in concert, committed fraud by adding phantom employees to Mountain’s health
insurance policy thereby causing Mountain to incur the cost of health insurance
premiums for individuals who were not employed by Mountain.
(g)

Defendants James Tomafsky, Greg Touvelle, James Stewart, and

Tectonic looted Mountain’s assets by causing Mountain to issue checks and wire
transfers payable to Tectonic despite the fact that Mountain did not transact any
business with Tectonic, and thereby used Mountain’s assets to fund Tectonic’s
operations and expenses.
75.

The foregoing acts are not isolated acts but constitute a pattern of

racketeering activity as defined in N.J.S.A. 2C:41-1. James Tomafsky, aided by his codefendants Tectonic, Greg Touvelle and John Stewart and others, entered into
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numerous sale transactions with Mountain’s customers utilizing Tectonic as the seller
and/or supplier of plumbing products in place and instead of Mountain, and in the
process utilized Mountain’s business premises, employees, computer systems,
telephone system and other personal property owned and/or maintained by Mountain
for the sole purpose of advancing their own pecuniary interests to the detriment and
prejudice of Mountain, including receiving kickbacks from Mountain’s customers as
described aforesaid.

Upon information and belief, these defendants committed

numerous such transactions with each transaction constituting a separate racketeering
act and thereby demonstrating a pattern of such racketeering activity.
76.

Defendants James Tomafsky, Tectonic, Greg Touvelle and John Stewart

and other persons unknown thus far, are persons within the definition of the same set
forth in N.J.S.A. 2C:41-1(b), and that each of them is a legal entity that constitutes an
“enterprise” within the meaning of N.J.S.A. 2C:41-1(c).
77.

In accordance with N.J.S.A. 2C:41-4(c), each of the Plaintiffs is a person

damaged by reason of a violation of N.J.S.A. 2C:41-2 and has standing to sue in this
Court to recover threefold any damages it has sustained and the costs of suit, including
reasonable attorneys’ fees, costs of investigation and litigation.
WHEREFORE,

Plaintiffs

demand

judgment

against

Defendants

James

Tomafsky, Tectonic, Greg Touvelle, John Stewart, John Does 1-10, and ABC
Companies 1 -10, jointly and severally as follows:
(A)

Enjoining and restraining Defendants, directly or indirectly, from
transferring, disposing, assigning and/or hypothecating any of their
assets until further Order of this Court;

(B)

Mandatorily enjoining and restraining all defendants from entering
into the premises located at 1351 Metropolitan Avenue, West
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Deptford, New Jersey for any purpose until further Order of this
Court;
(C)

Mandatorily enjoining and compelling the defendants to provide an
accounting of the sales and business operations generated by
Tectonic from the premises located at 1351 Metropolitan Avenue,
West Deptford, New Jersey;

(D)

Mandatorily enjoining and compelling the defendants to provide an
accounting of all commissions, kickbacks and all other forms of
compensation received from any vendor or customer of Mountain
who purchased products or supplies from Tectonic during the term
of James Tomafsky’s employment with Mountain Accessories, Inc.

(E)

For compensatory trebled plus interest;

(F)

Punitive damages;

(G)

For counsel fees, interest and costs of suit; and

(H)

For such other and further relief as the Court may deem just and
equitable.
THIRD COUNT
(Conversion)

78.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
79.

Mountain paid substantial amounts of monies and other benefits and

perks to and for the benefit of Defendant James Tomafsky with the express
understanding that he was faithfully carrying out his duties as President of Mountain.
80.

Defendant James Tomafsky unlawfully collected a salary and other

benefits and perks from Mountain without faithfully carrying out his duties as President
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of Mountain, and otherwise assumed and exercised rights of ownership over Mountain’s
customer relationships, utilized Mountain’s business premises, funds, employees,
computers and office systems to advance his competing business Tectonic to
Mountain’s detriment, unilaterally borrowed $270,000 from a bank without the approval
of Mountain’s other 50% shareholder McAlpine & Co. and Mountain’s Board of
Directors, received kickbacks and diverted funds from Mountain for his own personal
pecuniary benefit and/or for that of Tectonic, and otherwise destroyed and/or attempted
and continues to attempt to destroy/remove Mountain’s business records.
81.

Defendants Greg Touvelle and John Stewart also collected salaries and

received other benefits and perks in connection with their employment by Mountain and,
acting in concert with Defendant James Tomafsky, caused Mountain to add phantom
employees to Mountain’s health insurance policy thereby resulting in Mountain incurring
the costs of monthly health insurance premiums for individuals who were not within its
employ.
82.

The aforesaid actions by Defendants James Tomafsky and Tectonic,

acting in concert with Greg Touvelle and John Stewart, without Mountain’s knowledge
or consent, represent an exercise of rights of ownership over monies and other personal
property rightfully belonging to Mountain.
83.

Defendants James Tomafsky, Tectonic, Greg Touvelle, and John Stewart

have wrongfully converted Mountain’s monies and other personal property to their own
use and purpose to the exclusion of Mountain’s ownership rights.
84.

Defendants James Tomafsky, Tectonic, Greg Touvelle and John Stewart’s

improper exercise of the rights of ownership over Mountain’s monies and other personal
property is inconsistent with Mountain’s ownership rights to same and constitutes the
unlawful conversion of such monies and property.
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85.

As a direct and proximate result of the wrongful actions of Defendants

James Tomafsky, Tectonic, Greg Touvelle, and John Stewart, Plaintiffs have been
damaged.
WHEREFORE,

Plaintiffs

demand

judgment

against

Defendants

James

Tomafsky, Tectonic, Greg Touvelle, John Stewart, John Does 1-10, and ABC
Companies 1 -10, jointly and severally as follows:
(A)

Enjoining and restraining Defendants, directly or indirectly, from
transferring, disposing, assigning and/or hypothecating any of their
assets until further Order of this Court;

(B)

Mandatorily enjoining and compelling Defendants to provide an
accounting;

(C)

Return or disgorgement of prior salary and benefits received;

(D)

For compensatory and punitive damages;

(D)

For counsel fees, interest and costs of suit; and

(E)

For such other and further relief as the Court may deem just and
equitable.
FOURTH COUNT
(Breach of Fiduciary Duty)

86.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
87.

Defendant James Tomafsky, as the President of Mountain and a member

of its Board of Directors, Greg Touvelle as CFO of Mountain, and John Stewart as an
employee of Mountain, each owed a fiduciary duty to the company to act honestly and
loyally.
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88.

These Defendants breached their fiduciary duties to Mountain by

engaging in a scheme which included forming and operating the Tectonic entity to
compete with Mountain and divert business opportunities and revenues from Mountain,
as well as using the Mountain premises and resources for the benefit of Tectonic and
themselves.
89.

As a result of the breach of fiduciary duties by these Defendants, Plaintiffs

have been damaged.
WHEREFORE,

Plaintiffs

demand

judgment

against

Defendants

James

Tomafsky, Greg Touvelle, and John Stewart as follows:
(A)

Enjoining and restraining Defendants James Tomafsky, Greg
Touvelle, and John Stewart directly or indirectly, from transferring,
disposing, assigning and/or hypothecating any of their assets until
further Order of this Court;

(B)

Mandatorily enjoining and compelling Defendants James Tomafsky,
Greg Touvelle, and John Stewart to provide an accounting;

(C)

Mandatorily enjoining and compelling Defendant James Tomafsky
to forfeit and surrender his 50% stock interest in Mountain;

(D)

Establishing a lien against the Defendant James Tomafsky’s 50%
stock interest in Mountain;

(E)

For compensatory and punitive damages;

(D)

For counsel fees, interest and costs of suit; and

(E)

For such other and further relief as the Court may deem just and
equitable.
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FIFTH COUNT
(Constructive Trust)
90.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
91.

Mountain is the rightful owner of the monies and other personal property

that Defendants have diverted, converted, profited and deposited for their own account,
including, without limitation, the kickbacks and other forms of compensation paid to
Defendants James Tomafsky and Tectonic, as well as profits earned by Tectonic.
92.

The funds that Defendants and others have converted are being held by

them as constructive trustees on behalf of Plaintiffs.
93.

As constructive trustees, Plaintiffs’ claim to the funds and property due to

them has priority over any other claims to the funds and property.
WHEREFORE,

Plaintiffs

demand

judgment

against

Defendants

James

Tomafsky, Tectonic, Greg Touvelle, John Stewart, John Does 1-10, and ABC
Companies 1 -10, jointly and severally as follows:
(A)

Enjoining and restraining Defendants, directly or indirectly, from
transferring, disposing, assigning and/or hypothecating any of their
assets until further Order of this Court;

(B)

Mandatorily enjoining and compelling Defendants to provide an
accounting;

(C)

For compensatory and punitive damages;

(D)

For counsel fees, interest and costs of suit; and

(E)

For such other and further relief as the Court may deem just and
equitable.
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SIXTH COUNT
(Unjust Enrichment)
94.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if repeated herein at length.
95.

By the conduct alleged herein, Defendants and others have been and

continue to be unjustly enriched at the expense of Plaintiffs.
WHEREFORE,

Plaintiffs

demand

judgment

against

Defendants

James

Tomafsky, Tectonic, Greg Touvelle, John Stewart, John Does 1-10, and ABC
Companies 1 -10, jointly and severally as follows:
(A)

Enjoining and restraining Defendants, directly or indirectly, from
transferring, disposing, assigning and/or hypothecating any of their
assets until further Order of this Court;

(B)

Mandatorily enjoining and compelling Defendants to provide an
accounting;

(C)

Mandatorily enjoining and compelling Defendant James Tomafsky
to forfeit and surrender his 50% stock interest in Mountain;

(D)

Establishing a lien against the Defendant James Tomafsky’s 50%
stock interest in Mountain;

(E)

For compensatory and punitive damages;

(F)

For counsel fees, interest and costs of suit; and

(G)

For such other and further relief as the Court may deem just and
equitable.
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SEVENTH COUNT
(Breach of Contract)
96.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if repeated herein at length.
97.

The aforesaid actions and wrongful conduct by Defendant James

Tomafsky constitutes a breach of his Employment Agreement with Mountain.
98.

The aforesaid actions and wrongful conduct by Defendant James

Tomafsky constitutes a breach of the Mountain Shareholders Agreement
99.

Mountain’s Board of Directors terminated James Tomafsky’s employment

for cause.

Accordingly, James Tomafsky is in breach of his Employment Agreement

and Mountain Shareholders Agreement.
100.

As a result of the breach, James Tomafsky is responsible for damages

incurred by Mountain as a result thereof.
WHEREFORE, Plaintiffs demand judgment against Defendant James Tomafsky,
as follows:
(A)

For compensatory damages;

(B)

Rescission of the Employment Contract;

(C)

Return of disgorgement of prior salary and benefits received;

(D)

Mandatorily enjoining and compelling Defendant James Tomafsky
to forfeit and surrender his 50% stock interest in Mountain;

(E)

Establishing a lien against the Defendant James Tomafsky’s 50%
stock interest in Mountain;

(F)

For attorneys’ fees, interest, and costs of suit; and

(G)

For such other and further relief as the Court may deem just and
equitable.
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EIGHTH COUNT
(Tortious Interference With Contractual Relations)
101.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
102.

Mountain has numerous vendor and customer relationships which it has

cultivated over the years and which it regularly transacts business with in the form of
contracts for the purchase and sale of various high end plumbing products and
accessories for kitchens and baths.
103.

Defendants, through their employment with Mountain and/or affiliation with

Tectonic, have unique and specific knowledge of Mountain’s contracts, customer
relationships, and trade secrets.
104.

By incorporating the competing entity Tectonic and using such entity for

the purpose of diverting sales from Mountain’s existing customers, Defendants
intentionally and maliciously, with motive to harm and without justification, have
tortuously interfered with Mountain’s contractual relations with its customers thereby
causing numerous customers to purchase products from Tectonic instead of from
Mountain.
105.

As a direct and proximate result of the Defendants’ wrongful actions,

Plaintiffs have sustained damages.
WHEREFORE, Plaintiffs

demands

judgment

against

Defendants

James

Tomafsky, Tectonic, Greg Touvelle, John Stewart, John Does 1-10, and ABC
Companies 1-10, as follows:
(A)

For compensatory damages;

(B)

Punitive damages;

(C)

For attorneys’ fees, interest, and costs of suit; and
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(D)

For such other and further relief as the Court may deem just and
equitable.
NINTH COUNT

(Tortious Interference With Prospective Economic Advantage)
106.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
107.

At all relevant times throughout the employment of Defendant James

Tomafsky as its President, Mountain, operating under the brand name of “A McAlpine
Company”, had a reasonable expectation of economic benefit or advantage from the
sales of its product lines and services both abroad and here in the United States. At all
relevant times Defendants knew of Mountain’s expectancy of economic benefit and
advantage, as well as that of the company’s other 50% shareholder Plaintiff McAlpine &
Co.
108.

Defendants, utilizing their inside positions at Mountain, wrongfully and

intentionally interfered with Mountain’s and McAlpine & Co.’s expectancy of economic
benefit and advantage.
109.

There exists a reasonable probability that but for the Defendants’ wrongful

interference that these Plaintiffs would have realized the economic benefit or
advantage.
110.

As a direct and proximate result of the Defendants’ wrongful conduct,

Plaintiffs Mountain and McAlpine & Co. have sustained damages.
WHEREFORE, Plaintiffs, Mountain Accessories, Inc. and McAlpine & Co., Ltd.
demand judgment against Defendants, James Tomafsky, Tectonic, Greg Touvelle, John
Stewart, John Does 1-10, and ABC Companies 1 -10 as follows:
(E)

For compensatory damages;
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(F)

Punitive damages;

(G)

For attorneys’ fees, interest, and costs of suit; and

(H)

For such other and further relief as the Court may deem just and
equitable.
TENTH COUNT
(Trademark Infringement)

111.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.

Mountain has spent

considerable time, effort and money developing and promoting its products, good will
and reputation through the McAlpine & Co. brand name.
112.

For approximately 10 years, Mountain’s corporate logo has included the

name “A McAlpine Company.” This logo is displayed on Mountain’s website,
www.mountainplumbing.com, its stationary, product labeling, invoices, company
brochures and promotional materials, and in numerous advertisements circulated to the
general public and industry trades.
113.

See Exhibit I.

Mountain is actively using this logo to advertise, market, promote, target

and sell its product lines and services throughout the United States and overseas.
114.

By virtue of the aforesaid, Mountain owns a common law trademark in the

use of its logo and reference to being “A McAlpine Company.”
115.

Defendant Tectonic, which is engaged in the same business as Mountain,

has violated, and continues to violate, Mountain’s common law trademark and has
otherwise diluted the value of such trademark. Examples that Plaintiffs are aware of
include: (i) using a large display banner which combined the name “Tectonic
Enterprises” and Mountain Plumbing Products at a nationally advertised and attended
industry trade show; and (ii) promoting and advertising “Tectonic Enterprises” together
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with reference to Mountain Plumbing at a national decorator plumbing conference and
trade show known as “DPHA.” See collectively Exhibit J. These infringements have
caused Mountain’s distributors, wholesale showrooms, clients and the public at large to
falsely believe that Tectonic is affiliated with or related to Mountain. This false notion is
further reinforced by the fact that Tectonic uses Mountain’s very same business address
and employs some of Mountain’s key personnel, including Mountain’s CFO Greg
Touvelle, himself a member of Tectonic.
116.

Defendants James Tomafsky, Greg Touvelle, John Stewart, John Does 1-

10, and ABC Companies 1-10 have acted in concert with Tectonic and have likewise
violated and continue to violate Mountain’s trademark for the purpose of advancing
Tectonic’s business to the prejudice and detriment of Mountain.
117.

As a direct and proximate result of the Defendants’ wrongful actions,

Mountain has sustained, and will continue to sustain damages and irreparable harm
including, but not limited to, diminution in the value of its trademark and a likelihood of
confusion within the marketplace as Tectonic continues to market, advertise, promote
and sell its products and services throughout the United States and abroad as if it were
affiliated with or related to Mountain.
WHEREFORE, Plaintiffs demand entry of a judgment against Defendants,
Mountain Accessories, Inc., James Tomafsky, Tectonic, Greg Touvelle, John Stewart,
John Does 1-10, and ABC Companies 1-10, jointly and severally as follows:
A.

Preliminary and permanent injunctive relief barring the continued
use,

advertising, promoting or marketing of Tectonic and its

products in combination with Mountain’s mark in any form;
B.

Preliminary and permanent injunctive relief barring the sale of any
Tectonic goods or services utilizing the Mountain mark in any form;
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C.

Compelling

an

accounting

of

all

advertisements

presently

maintained by Tectonic in the United States or abroad including,
but not limited to, print media, Internet website listings, and online
shopping directories.
D.

Compensatory

damages,

including

statutory

damages

and

penalties;
E.

Punitive damages;

F.

For counsel fees, interest and costs of suit; and

G.

For such other and further relief as the Court may deem just and
equitable.
ELEVENTH COUNT

(Unfair Competition & Deceptive Trade Practices Under N.J.S.A. 56:4-1)
118.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
119.

Defendant Tectonic is engaged in the same industry as Mountain and is

competing for the same customer base. Tectonic has misappropriated and continues to
misappropriate

Mountain’s

brand,

trademark,

business

premises,

employees,

resources, proprietary information, trade secrets, reputation and goodwill for its own use
and profit to Mountain’s detriment and prejudice.
120.

Defendants James Tomafsky, Greg Touvelle, John Stewart, John Does 1-

10, and ABC Companies 1-10 have exploited Mountain’s business for their own
pecuniary benefit through their membership, ownership and/or affiliation with Tectonic.
121.

The aforesaid wrongful actions by Defendants constitute misappropriation

and unfair trade practices in violation of N.J.S.A. 56:4-1.
122.

As a direct and proximate result of the Defendants’ wrongful actions,
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Plaintiffs have sustained, and will continue to sustain, damages and irreparable harm.
WHEREFORE, Plaintiffs demand entry of a judgment against Defendants,
Mountain Accessories, Inc., James Tomafsky, Tectonic, Greg Touvelle, John Stewart,
John Does 1-10, and ABC Companies 1-10, jointly and severally as follows:
A.

Declaratory relief that Defendants have engaged in unfair and
deceptive trade practices in violation of N.J.S.A. 56:4-2;

B.

Preliminary and permanent injunctive relief, including temporary
restraints, pursuant to N.J.S.A. 56:4-2, barring the continued use,
advertising, promoting or marketing Tectonic and its products and
services in conjunction with Mountain’s brand and mark;

C.

Preliminary and permanent injunctive relief, including temporary
restraints, pursuant to N.J.S.A. 56:4-2, barring the continued use,
advertising, promoting or marketing Tectonic and its products and
services from the same business premises occupied by Mountain;

D.

Compensatory damages sustained by Plaintiffs resulting from the
Defendants’ violations of N.J.S.A. 56:4-2;

E.

Treble damages pursuant to N.J.S.A. 56:4-2;

F.

For counsel fees, interest and costs of suit; and

G.

For such other and further relief as the Court may deem just and
equitable.
TWELFTH COUNT
(Misappropriation of Confidential Information)

123.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
124.

While employed as President of Mountain and also serving as a member
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of its Board of Directors, Defendant James Tomafsky was prohibited from actively
competing with Mountain as per the express terms of his Employment Agreement and
pursuant to New Jersey common law.
125.

While employed as President of Mountain and serving on its Board of

Directors, Plaintiffs entrusted James Tomafsky with Mountain’s day-to-day operations.
While occupying this position of trust, James Tomafsky knew that he was prohibited
from utilizing Mountain’s proprietary information, business practices, business premises,
trade secrets, trademark, customer relationships, employees, computer systems,
telephone systems, e-mail servers and other resources to advance his own pecuniary
benefit or personal agenda.
126.

Notwithstanding his duty of loyalty to Mountain as the company’s

President and as a member of its Board of Directors, as confirmed by the express terms
of his Employment Agreement, James Tomafsky misappropriated Mountain’s
proprietary and confidential information by establishing Tectonic as a competing entity
and operating Tectonic from the same business premises as Mountain, and in the
process utilizing his access to Mountain’s proprietary and confidential information,
business practices, trade secrets, trademark, customer relationships, employees,
computer systems, telephone systems, and e-mail servers to promote and advance
Tectonic’s business to the detriment and prejudice of Mountain.
127.

Notwithstanding his duty of loyalty to Mountain as the company’s

President and member of its Board of Directors, as confirmed by the express terms of
his Employment Agreement, James Tomafsky intentionally destroyed and/or instructed
others

to

destroy/remove

Mountain’s

business

records

resulting in Mountain’s

Board of Directors having to resort to emergency measures to protect against further
destruction of its proprietary and confidential information.
37

128.

Upon information and belief, James Tomafsky possesses a Mountain

company computer which contains confidential and proprietary information belonging to
Mountain.
129.

As a direct and proximate result of Defendant James Tomafsky’s wrongful

actions and misappropriation, Plaintiffs have sustained damages.
WHEREFORE, Plaintiffs demand entry of a judgment against Defendant, James
Tomafsky, as follows:
A.

Preliminary and permanent injunctive relief, including temporary
restraints, prohibiting Defendant James Tomafsky from destroying,
deleting, transferring, or otherwise misappropriating any proprietary
and confidential information belonging to Mountain and which is
presently stored on Mountain’s lap top computer in his possession;

B.

Preliminary and permanent injunctive relief, including temporary
restraints, prohibiting Defendant James Tomafsky from accessing
Mountain’s business premises located at 1351 Metropolitan
Avenue, West Deptford, New Jersey for any purpose until further
Order of this Court;

C.

Preliminary and permanent injunctive relief, including temporary
restraints,

prohibiting

Defendant

James

Tomafsky

from

transferring, disclosing, disseminating, distributing or otherwise
misappropriating

any proprietary and confidential information

belonging to Mountain which is in his possession or control, and
from otherwise instructing or directing the Defendants or any other
third party to engage in such activities;
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D.

Preliminary and permanent injunctive relief compelling Defendant
James Tomafsky to turnover Mountain’s lap top computer and all
proprietary and confidential information belonging to Mountain
which is stored on the computer’s hard drive;

E.

Preliminary and permanent injunctive relief, including temporary
restraints, prohibiting Defendant James Tomafsky from using any
personal e-mail accounts established for him or by him while
employed by Mountain, whether accessed remotely or from
computers located at the business premises of Mountain;

F.

Preliminary and permanent injunctive relief compelling Defendant
James Tomafsky to account for any and all confidential and
proprietary information belonging to Mountain in his possession;

G.

Preliminary and permanent injunctive relief compelling Defendant
James Tomafsky to turnover any and all confidential and
proprietary information belonging to Mountain in his possession;

H.

Compensatory damages;

I.

Punitive damages;

J.

For counsel fees, interest and costs of suit; and

K.

For such other and further relief as the Court may deem just and
equitable.
THIRTEENTH COUNT
(Competition With Employer or Principal)

130.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
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131.

By incorporating Tectonic as a competing business and operating

Tectonic from Mountain’s business premises and with Mountain’s resources during his
period of employment with Mountain, including but not limited to coercing Mountain’s
customers and vendors to purchase Tectonic’s products in exchange for kickbacks,
advertising and promoting Tectonic’s goods and services in conjunction with Mountain’s
brand, trademark, reputation and good will, James Tomafsky engaged in direct
competition with his employer through these acts of self-dealing.
132.

Defendant, John Stewart, by incorporating Tectonic as a competing

business and operating Tectonic from Mountain’s business premises and with
Mountain’s resources during his period of employment with Mountain has engaged in
direct competition with his employer through these acts of self-dealing.
133.

The aforesaid wrongful actions by James Tomafsky, who at all times

occupied a fiduciary position with Mountain as both its President and a member of its
Board of Directors, has deprived Mountain of sales and potential sales, and in so
doing he has usurped Mountain’s business opportunities with its existing customers and
potential customers.
134.

The aforesaid wrongful actions by Greg Touvelle, who at all times

occupied a fiduciary position with Mountain as its CFO, has deprived Mountain of sales
and potential sales, and in so doing he has usurped Mountain’s business opportunities
with its existing customers and potential customers.
135.

The foregoing self-serving activities by Defendants James Tomafsky, John

Stewart, and Greg Touvelle constitute fraud upon their employer Mountain.
136.

The foregoing self-serving activities by Defendants James Tomafsky, John

Stewart and Greg Touvelle constitute a breach of their fiduciary duties to Mountain.
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137.

The foregoing self-serving activities by Defendants James Tomafsky, John

Stewart, and Greg Touvelle constitute a breach of their duty of loyalty to Mountain.
138.

The aforesaid actions by Defendant Tectonic has resulted in Tectonic

earning profits at the expense of Mountain, thus depriving Mountain of such profits that
it reasonably expected to receive and would have received but for Tectonic operating a
competing business from Mountain’s premises and using Mountain’s proprietary and
confidential information and resources in furtherance thereof.
139.

As a direct and proximate result of the wrongful actions of Defendants

James Tomafsky, John Stewart, and Greg Touvelle, Plaintiffs have sustained damages.
WHEREFORE, Plaintiffs demand entry of a judgment against Defendants, James
Tomafsky and Greg Touvelle, as follows:
A.

Compensatory damages;

B.

Rescission of the Employment agreement between Mountain and
James Tomafsky;

C.

Return or disgorgement of prior salary and benefits received by
each of them;

D.

Punitive damages;

E.

For counsel fees, interest and costs of suit; and

F.

For such other and further relief as the Court may deem just and
equitable.
FOURTEENTH COUNT
(Appointment of Custodial Receiver of Tectonic)

140.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
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141.

Due to the fraud, misappropriation and conversion committed by Tectonic

as against Mountain’s assets, proprietary information, vendor and customer
relationships, and the continuing and ongoing threats presented by Tectonic as a
business competing with Mountain in the same industry and operating from the same
premises as Mountain while also utilizing Mountain’s employees, computers and other
resources to Mountain’s detriment and prejudice, it is critical that a custodial receiver of
Tectonic be appointed pendent lite to:
a.

Maintain the status quo of Tectonic, to preserve Tectonic’s assets

for the constructive trust of Mountain;
b.

Prevent the co-defendants from removing, selling, transferring,

secreting or otherwise disposing of Tectonic’s assets;
c.

Prevent further irreparable harm to Mountain;

d.

Prevent further misappropriation of Mountain’s assets and property

by Tectonic and the other co-defendants; and
e.
142.

Ensure that Tectonic is operated in a lawful and orderly manner.

The appointment of a custodial receiver for Tectonic is further

necessitated by the breach of fiduciary duties of its members James Tomafsky and
Greg Touvelle, each of whom occupied or continues to occupy positions of trust with
Mountain.
143.

In the absence of the appointment of a custodial receiver of Tectonic,

Plaintiffs will sustain irreparable harm and prejudice.
WHEREFORE, Plaintiffs demand entry of a judgment against Defendants, James
Tomafsky, Tectonic, Greg Touvelle, John Stewart, John Does 1-10, and ABC
Companies 1-10, as follows:
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A.

Preliminary injunctive relief appointing a custodial receiver of
Tectonic pendent lite pending further Order of the Court;

B.

Empowering the receiver to manage, oversee and operate Tectonic
with the usual powers and duties, and to take any action the
receiver may deem necessary to fulfill his duties;

C.

Enjoining and restraining the Defendants from interfering with the
Receiver’s operation and management of Tectonic;

D.

Directing Defendants and their agents to immediately turn over and
deliver to the Receiver or cause to be delivered, all keys, books and
records in their possession, custody and/or control, and to further
turn over any and all other documents or materials in their
possession, custody and/or control as may be further requested by
the Receiver pertaining to the operation of Tectonic;

E.

Directing the Receiver to deposit all monies received by him or her
at the time of receipt in his or her own name as Receiver;

F.

Requiring the Receiver to file with the Clerk of the Court, within ten
(10) days of his or her appointment, a surety company bond for the
faithful discharge of his or her duties as receiver;

G.

Requiring the Receiver to file interim reports with the Court as to
the status of Tectonic’s business operations;

H.

Requiring the Receiver and any party in interest to apply to this
Court for further directions and for such further powers as may be
necessary to enable the Receiver to fulfill his or her duties; and

I.

Aiding in the liquidation or dissolution of Tectonic.
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FIFTEENTH COUNT
(Appointment of Fiscal Agent)
144.

Plaintiffs incorporate by reference the preceding allegations of the Verified

Complaint as if set forth herein at length.
145.

The

aforesaid

wrongful

actions

by

Defendants

necessitate

the

appointment of fiscal agent of Tectonic pendent lite to:
A.

Investigate and protect the assets of Tectonic for the benefit of a

constructive trust in favor of Plaintiffs;
B.

Secure the books and records of Tectonic;

C.

Advise the Court as to the status of Tectonic and to preserve its

assets and oversee its operations;

146.

D.

Manage the financial affairs of Tectonic; and

E.

Ensure that Tectonic is operated in a lawful and orderly manner

In the absence of the appointment of a fiscal of Tectonic, Plaintiffs will

sustain irreparable harm and prejudice.
WHEREFORE, Plaintiffs demand entry of a judgment against Defendants, James
Tomafsky, Tectonic, Greg Touvelle, John Stewart, John Does 1-10, and ABC
Companies 1-10, as follows:
A.

Preliminary injunctive relief appointing a fiscal agent of Tectonic
pendent lite pending further Order of the Court;

B.

Empowering the fiscal agent to manage, oversee and operate
Tectonic with the usual powers and duties, and to take any action
the fiscal agent may deem necessary to fulfill his duties;

C.

Enjoining and restraining the Defendants from interfering with the
fiscal agent’s operation and management of Tectonic;
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D.

Directing Defendants and their agents to immediately turn over and
deliver to the fiscal agent or cause to be delivered, all keys, books
and records in their possession, custody and/or control, and to
further turn over any and all other documents or materials in their
possession, custody and/or control as may be further requested by
the fiscal agent pertaining to the operation of Tectonic;

E.

Directing the fiscal agent to deposit all monies received by him or
her at the time of receipt in his or her own name as fiscal agent;

F.

Requiring the fiscal agent to file with the Clerk of the Court, within
ten (10) days of his or her appointment, a surety company bond for
the faithful discharge of his or her duties as fiscal agent;

G.

Requiring the fiscal agent to file interim reports with the Court as to
the status of Tectonic’s business operations; and

H.

Requiring the fiscal agent and any party in interest to apply to this
Court for further directions and for such further powers as may be
necessary to enable the fiscal agent to fulfill his or her duties.
SIXTEENTH COUNT
(Fraud and Breach of Fiduciary Duty for Adding
Phantom Employees to Health Insurance Plan)

147.

Plaintiffs incorporate by reference the preceding allegations of the

Amended Verified Complaint as if set forth herein at length.
148.

Defendants James Tomafsky, Greg Touvelle, and James Stewart, acting

in concert and without Plaintiffs’ knowledge or consent, falsely represented to
Mountain’s health insurer that certain phantom individuals were employed by Mountain,
thereby causing Mountain’s health insurer to add these individuals to Mountain’s health
45

insurance plan, and further causing Mountain to incur the payment of monthly health
insurance premiums for these individuals who had no entitlement to such benefits.
149.

These individuals included Jennifer Tomafsky, her spouse, and Jessica D.

Stewart, all of whom are related to Defendant James Tomafsky, and Lauren Bucksner,
the girlfriend of Defendant John Stewart.
150.

The aforesaid individuals had no right to participate in Mountain’s health

insurance plan, and thus received benefits for which they were not entitled to.
151.

The aforesaid wrongful actions by the Defendants James Tomafsky,

Greg Touvelle, and John Stewart, constitute fraud and a breach of their fiduciary
duties to Mountain, and caused Mountain to incur expenses which it otherwise would
not have incurred.
152.

As a direct and proximate result of the wrongful actions of Defendants

James Tomafsky, Greg Touvelle, and John Stewart, Plaintiffs have sustained
damages.
WHEREFORE, Plaintiffs demand entry of a judgment against Defendants,
James Tomafsky, Greg Touvelle, and James Stewart as follows:
A.

Compensatory

damages

including,

but

not

limited

to,

reimbursement of all health insurance plan premiums paid by
Mountain as a result of their misconduct;
B.

Punitive damages;

C.

For counsel fees, interest and costs of suit; and

46

