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breach of fiduciary duty. MH Reply Mem.
at 33; Touche Ross & Co.’s Reply Memo-
randum of Law in Further Support of its
Motion for Summary Judgment and in Op-
position to Wedtech’s Cross-motion for
Leave to Amend the Complaint, at 36-38.
For the reasons discussed supra, we do not
find that the trustee lacks standing to as-
sert these claims, and so we do not con-
clude that the motion to amend should be
denied on grounds of futility.

{71 However, defendants also argue
that the motion suffers from undue delay
and would result in undue prejudice. MH
Reply Mem. at 34-35; TR Reply Mem. at
33-35. Though this action was brought
over four years ago, plaintiff did not make
this motion until discovery had been com-
pleted and the defendants had filed motions
for summary judgment. A motion to
amend at this juncture is “particularly dis-
favored.” CL-Alexanders Laing &
Cruickshank v. Goldfeld, 739 F.Supp. 158,
167 (S.D.N.Y.1990); see also Reisner .
General Motors Corp., 511 F.Supp. 1167,
1172 (S.D.N.Y.1981), affd, 671 F.2d 91 (2d
Cir.), cert. denied, 459 U.S. 858, 103 S.Ct.
130, 74 L.Ed.2d 112 (1982). We therefore
deny the motion for leave to amend on the
grounds of undue delay and prejudice.

CONCLUSION

For the reasons discussed above, defen-
dants’ motions for summary judgment are
denied. Plaintiff’s cross-motion for leave
to file a second amended complaint is also
denied.

SO ORDERED.
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In the Matter of HARVARD INDUS-
TRIES, INC., Individually and d/b/a
Elastic Stop Nut (ESNA) and also
d/b/a Harvard Interiors, et al., Debtors.

Bankruptcy Nos. 91-404 and
91-479 to 91-487.

United States Bankruptey Court,
D. Delaware.
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Chapter 11 debtor-in-possession object-
ed to solid waste landfill operator’s proof
of claim. The Bankruptcy Court, Helen S.
Balick, J., held that hazardous waste site
owner’s claim against debtor for past and
future response cost it had incurred or
would incur itself constituted direct contin-
gent claim not excludable under Bankrupt-
cy Code provision excluding claims in which
claimant and debtor are directly liable to
third party.

Motion granted in part and denied in
part.
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Hazardous waste site owner’s claims
under state and federal law against debtor
for past and future response cost it had
incurred or would incur itself constituted
direct contingent claim, not excludable un-
der ‘Bankruptcy Code provision excluding
claims in which claimant and debtor are
directly liable to third party. Bankr.Code,
11 U.S.C.A. § 502(e)(1}B); Comprehensive
Environmental Response, Compensation,
and Liability Act of 1980, § 107(a), as
amended, 42 U.S.C.A. § 9607(a); N.H.RSA
147-A:1 et seq.

Sheldon Schachter, Stuart G. Brecher,
Glenn R. Reiser, Roseland, N.J., Anthony
W. Clark, David M. Augustine, Wilming-
ton, Del., for debtors.

Edwinna C. Vanderzanden, Hale School-
house, Dover, N.H., Jeremy W. Homer, Do-
ver, Del.,, for Town of Newmarket.
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MEMORANDUM OPINION
AND ORDER

HELEN S. BALICK, Bankruptey.

The Town of Newmarket, New Hamp-
shire filed a proof of claim against debtor-
in-possession Harvard Industries, Inc. and
its nine subsidiaries. Harvard objects to
the claim on multiple grounds, and seeks
favorable rulings as a matter of law. A
hearing on these objections, except the al-
ternative motion to estimate Newmarket's
claim pursuant to § 502(c), was held and
concluded on February 10, 1992. This is
the court’s decision on these objections.
This is a core proceeding. 28 U.S.C.

§ 157(b)(2)(B).

1. Facts

The parties admitted certain facts during
the hearing, and through the pleadings,
briefing and a stipulation.! In addition,
evidence was permitted to assist the court
in ruling upon Harvard’s objections. How-
ever, while the court appreciates this pre-
sentation of evidence as assisting the court
in understanding the overall context of the
legal issues, all of the court’s rulings here-
in rely solely upon undisputed facts.

The Town of Newmarket owns and oper-
ates a solid waste landfill located, not sur-
prisingly, in Newmarket, New Hampshire.
The Kingston—-Warren Corporation, a whol-
ly owned subsidiary of Harvard Industries,
owned and operated a manufacturing facili-
ty located in Newtfields, New Hampshire
for over 40 years. Before the shutdown of
the facility, Kingston-Warren generated
solid and liquid hazardous and non-hazard-
ous wastes. From approximately 1952 to
1975, Kingston-Warren 'deposited these
wastes at the Newmarket landfill. In par-
ticular, Kingston-Warren brought its liquid
waste chemicals to the Newmarket site in
55-gallon drums and emptied these drums
into the site.

Kingston-Warren also used 55-gallon
drums to transport chemical wastes.
These drums were buried at the Newmark-

1. Newmarket filed a request for findings of fact
and rulings of law (docket no. 776). Harvard

et site. It is not known whether these
drums remain intact.

Some of Kingston—-Warren’s waste chem-
icals entered into and contaminated the
soils and groundwater at the site. The
contamination continues to this day. New-
market and Harvard allege other entities
have also contributed to contamination at
the site. On January 11, 1985, the Depart-
ment of Health and Welfare for the State
of New Hampshire ordered the Town of
Newmarket to close its landfill by Septem-
ber 1, 1985. To date, however, neither the
State nor the United States Environmental
Protection Agency have been involved in
the cleanup of the landfill.

Cleaning up the Newmarket landfill first
requires investigation into the nature and
extent of the contamination. Kingston—
Warren and the other potentially respon-
sible parties (PRPs) agreed to participate in
an environmental study of groundwater
contamination and drum remediatior: at the
Newmarket site.

II. Newmarket’s Proof of Claim

Newmarket’s original proof of claim stat-
ed the claim was based upon “the adminis-
trative costs of hazardous waste cleanup
for materials generated by the Debtor.”
The claim further alleged that “materials
identified to Debtor will cost approximately
$3,000,000 to secure and/or remediate.”
Newmarket's briefing states two alterna-
tive legal bases for this claim: 42 U.S.C.
§ 9607  (Supp.1991) (CERCLA), and
N.H.Rev.Stat. Ann. Ch. 147-A (Supp.1983).

After the February 10 hearing on Har-
vard’s objections'to the claim, Newmarket
filed an amended claim ‘detailing its re-
sponse ‘costs. ‘‘Response” costs are de-
fined in CERCLA as costs for “removal” or
“remedial action.” 42 U.S.C. § 9601(25)
(Supp.1991). Harvard does not dispute this
definition includes investigative costs.

The amended claim alleges $301,332.42 in
response costs were incurred before the
date of Harvard’s Chapter 11 petition
(April 30, 1991). $1,754,071.45 are alleged
as incurred postpetition costs. The claim

admitted paragraphs 1-18, 27, 28, 30-33, 36-40,
43, 44, 49-51, 54, and 55 of this document.
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also alleges $17,150,000 in anticipated costs
to be incurred post-confirmation (no order
of confirmation presently exists in these
chapter 11 proceedings). These costs total
$19,205,403.88. The court notes that New-
market has abandoned certain claims for
legal fees that appeared in its original
claim. The claim asserts the Debtors’ allo-
cable share is 50% of the total costs, or
$9,602,701.94.

The bar date (September 2, 1991) has
passed, and neither the EPA nor the State
of New Hampshire has filed a proof of
claim relating to the Newmarket site.

III. Discussion

A. Harvard’s § 502(b)(1) objection

Harvard’s first ground in support of its
objection to Newmarket's claim is based
upon 11 U.S.C. § 502(b)(1) (Supp.1991),
which states in relevant part that a claim
shall be disallowed “to the extent that such
claim is unenforceable against the debtor
and property of the debtor, under any
agreement or applicable law.” Harvard as-
serts, without any supporting legal argu-
ment, that as among the debtors, only
Kingston-Warren is a PRP, and Harvard
and the other subsidiary debtors should be
deemed not liable to Newmarket as a mat-
ter of law.

The “applicable law” here is the federal
common law that determines whether a
parent corporation is liable under CERCLA
for the actions of its subsidiary, e.g., Mo-
bay Corp. v. Allied-Signal, Inc., 761
F.Supp. 345, 353 (D.N.J.1991), and New
Hampshire law that determines parent lia-
bility under N.H.Rev.Stat. Ch. 147-A.
Newmarket points out, and the court
agrees, that the present record is not suffi-
ciently developed to attempt to apply these
respective federal and state standards to
determine Harvard Industries’ liability.

Newmarket has not argued, however,
that under the applicable law, the other
subsidiaries might be liable. To this ex-
tent, therefore, Harvard’s objection is sus-
tained. ,

Harvard also argued in support of its
§ 502(b)(1) objection that Newmarket had

not incurred any response costs, or that it
could not “possibly meet its evidentiary
burden.” In light of admissions made by
Harvard in this proceeding, this position is
without merit. Moreover, it is unbelievable
that Harvard could reasonably expect this
court, consistent with due process, to up-
hold such a conclusory assertion without
any opportunity for the opposing party to
present evidence.

Finally, Harvard argues that future re-
sponse costs should be estimated at zero.
Resolution of this issue is contained in see-
tion IV, infra.

B. Harvard’s divisibility argument

Harvard argues under the auspices of
§ 502(b)(1) that its liability is divisible from
that of the other Newmarket site PRPs.
Newmarket has already conceded in its
amended proof of claim that the liable
Debtors are responsible for at most 50% of
its response costs. If Harvard wishes to
further limit the percentage of its liability,
it must prove such percentage at a subse-
quent evidentiary hearing. United States
v. Marisol, Inc, 725 F.Supp. 833, 842
(M.D.Pa.1989).

C. The contingent portion of Newmark-
et’s claim is not subject to disallow-
ance pursuant to § 502(e)(1}(B)

Harvard argues the contingent portion of
Newmarket’s claim should be disallowed
pursuant to 11 U.S.C. § 502(e)}(1}B) (Supp.
1991). That section states in relevant part:

(e)(1) [Tjhe Court shall disallow any

claim for reimbursement and contribu-

tion of an entity that is liable with the

debtor on ... the claim of a creditor, to
the extent that—
* * * * * *

(B) such claim for reimbursement or
contribution is contingent as of the
time of allowance or disallowance of
such claim for reimbursement or con-
tribution ...
Of relevance here, this section prevents
double payment by the estate of the same
underlying liability. In re Amatex Corp.,
110 B.R. 168, 171 (Bankr.E.D.Pa.1990).
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The leading case in this Circuit applying
this section to environmental claims is In
re Allegheny Int’l, Inc, 126 B.R. 919
(W.D.Pa.1991), aff'd without opinion, 950
F.2d 721 (3d Cir.1991). Both parties cite
this case as supporting their opposing posi-
tions.

Harvard’s motion with respect to each
legal basis for Newmarket’s claim will be
discussed separately.

1. The Claim based upon CERCLA

In Allegheny, AL Tech filed a proof of
claim asserting the debtor, Allegheny In-
ternational, was liable for response costs
already incurred and yet to be incurred for
the investigation and remediation of haz-
ardous wastes at two sites. AL Tech con-
tended that the waste sites arose in whole
or in part during the debtor’s ownership of
these properties. AL Tech asserted two
grounds for debtor’s Hability, 42 U.S.C.
§ 9607(a)(4)(B) of CERCLA, and an envi-
ronmental New York statute (Oil Spill Act).
The debtor moved for disallowance pursu-
ant to § 502(e)(1)(B). 126 B.R. at 920-21.

The United States District Court in Alle-
gheny employed a three step analysis to
determine the merits of the debtor’s mo-
tion. First, it considered whether
§ 502(e)(1)(B) applies to direct contingent
claims. After reviewing the language and
history of the statute, the Allegheny court
held that this section does not apply to
direct contingent claims, and that “only
claims involving joint or secondary liability
owed to a third-party creditor are [disal-
lowed].” Id. at 921-22.

The second step was whether the sub-
stantive law recognized a direct claim by
one PRP against another. As to the Oil
Spill Act, the parties had not briefed the
issue, and the Distriet Court declined to
rule without further proceedings below.
As to AL Tech’s claim based upon CERC-
LA, the court reviewed the law, observed
that 42 U.S.C. § 9607(a) creates a private
cause of action, and concluded that this
section does allow “a direct action for re-
covery of response costs incurred by a non-
governmental entity.” Id. at 922-23 (foot-
note omitted).

" debtor.

The third step was whether AL Tech’s
claim was indeed such a direct claim or
merely a disguised claim based upon joint
or secondary liability., The Allegheny
court reasoned that:

AL Tech does not seek to recover sums

owed to a third party such as the EPA or

[New York Department of Environmen-

tal Conservation], but instead seeks to

recover sums it has personally expended
and will personally expend in the future
to remediate hazardous waste at the

[two] sites.... [T]he distinction be-

tween a cleanup performed by AL Tech

and a cleanup performed by the EPA is

crucial. ... Section 502(e)(1)(B) is not a

means of immunizing debtors from con-

tingent liability, but instead protects

debtors from multiple liability on contin-

gent debts.
Id. at 923 (emphasis added). The court
concluded that a  claim  under
§ 9607(a)(4)B) cannot be disallowed by
§ 502(e)(1)(B). Accord In re Dant & Rus-
sell, Inc., 951 F.2d 246, 248-49 (9th Cir.
1991) (section 502(e)(1)(B) does not apply to
disallow PRP’s claim for cost of future
cleanup that was not ordered by EPA).

Finally, the court acknowledged that
double liability could occur if Al Tech
failed to clean up the sites and the EPA
subsequently brought an action against the
The District Court observed the
bankruptey court’s equitable powers could
be used to eliminate this problem. In par-
ticular, it approved the use of a trust fund
mechanism—distribution on AL Tech’s
claim could be placed in a trust to be ex-
pended directly for the remediation of the
waste sites. Id. at 924. This would elimi-
nate the possibility of debtor exposure to
multiple liability, and unjust enrichment to
the PRP.

The Allegheny case controls the legal
issues Harvard and Newmarket raise here
in ‘connection with Newmarket's CERCLA

claim. Section 9607(a) allows direct claims

by one PRP against another. Newmark-
et’s claim is for past and future response
costs 7¢ has incurred or will incur iself,
based upon the same section of CERCLA.
The EPA is not involved in the cleanup.
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Newmarket’s claim is therefore a direct
claim. The claim is not subject to disallow-
ance under § 502(e)(1}(B).
2. The Claim based upon
New Hampshire Law

The three step analysis of Allegheny
also applies to Harvard’s § 502(e)(1}(B) mo-
tion to disallow Newmarket's claim based
upon New Hampshire law. However,
while Allegheny answers the first question
of the three step analysis, the second ques-
tion must be resolved with reference to
New Hampshire law and the facts of this
case.

Newmarket's state law claim is based
upon N.H.Rev.Stat. Ch. 147-A (Supp.1983)
a comprehensive statute dealing with haz-
ardous waste management. In particular,
N.H.Rev.Stat. § 147-A:9 states in relevant
part:

Any operator, generator, or transporter

who causes or suffers the treatment,

storage, transportation or disposal of

hazardous waste in violation of RSA 147-

A ... shall be strictly liable for costs

directly or indirectly resulting from the

violation relating to:

(a) Containment of hazardous wastes;

(b) Necessary clean up and restoration

of the site and the surrounding environ-

ment; and

(¢) Removal of the hazardous wastes.

The attorney general may enforce the stat-
ute’s provisions. N.H.Rev.Stat. § 147-
A:14. More importantly, the New Hamp-
shire Supreme Court has clearly stated that
this statute creates a private cause of ac-
tion. Bagley v. Controlled Environment
Corp., 127 N.H. 556, 503 A.2d 823 (1986).
Therefore, New Hampshire law recognizes
a direct claim by Newmarket against the
liable Debtors for cleanup and restoration
costs.

As to the third step, the reasoning of
Allegheny applies with equal force here.
Newmarket seeks to recover costs it has
expended or will expend itself. The State
of New Hampshire is not involved in the

2. Asindicated in a February 27, 1992 scheduling
order, there are presently other pending mo-
tions of Harvard relating to other CERCLA sites
that raise identical legal issues to those dis-

cleanup. This claim cannot be disallowed
under § 502(e)(1)(B).

In connection with both bases for New-
market’s claim, the same concern arises
here as in Allegheny relating to the possi-
ble subsequent involvement at the New-
market site of the U.S. E.P.A. or the State
of New Hampshire. Both Harvard and
Newmarket have suggested, and the court
agrees, that Harvard establish a trust fund
for distribution on Newmarket’s claim.

IV. Harvard’s Motion for Estimation
will go Forward

Harvard has moved in the alternative for
estimation of Newmarket's claim. New-
market does not oppose, and in fact vigor-
ously supports this motion (although it
does disagree as to what the estimated
value should be). Pursuant to this court’s
scheduling order of February 27 (docket
no. 823), this motion was placed on the
April 8 calendar. Absent a different re-
quest from the parties, that scheduling
shall remain.?

V. Conclusion

An order in accordance with this Memo-
randum Opinion is attached.

ORDER

AND NOW, March 10, 1992, for the rea-
sons stated in the attached Memorandum
Opinion,

IT IS ORDERED THAT:

1. The motion of the Debtor to expunge
the subsidiaries Elastic Stop Nut,
Harvard Interiors, Hayes—Albion
Corporation, Harvard Transporation
Corporation, Harman Automotive,
Inc., Harman Automotive-Puerto
Rieo, Inc., Trim Trends, Inc., Decker-
ville Die Form Company, Birming-
ham Benders Co. and Snover Stamp-
ing Company from the proof of claim
of the Town of Newmarket is
GRANTED.

cussed in this opinion. The court has no factual
record before it with respect to those other
motions, and takes no position on the proper
resolution of those motions.
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2. The motion of the Debtor to expunge
Harvard Industries, Inc.,, from the
proof of claim is DENIED, without
prejudice to renew.

3. The motion of the Debtor to disallow
the claim of the Town of Newmarket
pursuant to 11 U.S.C. § 502(e)(1)(B)
is DENIED.
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MERRITT LOGAN, INC.
v.

FLEMING FOODS OF
PENNSYLVANIA,
INC.

In re MERRITT LOGAN, INC,,
Debtor in Possession.

Civ. A. No. 91-7401.
Bankruptcy No. 87-00550F.
Adv. No. 91-0805.

United States District Court,
E.D. Pennsylvania.

Feb. 27, 1992.

Debtor-in-possession filed adversary
complaint. Creditor moved to dismiss or,
in alternative, for summary judgment, on
ground that complaint was barred by res
judicata. The District Court, Van Artsdal-
en, Senior District Judge, held that: (1)
New Jersey claim preclusion law attached
to judgment entered by District Court in
diversity adversary proceeding based upon
state law cause of action; (2) debtor’s claim
arose out of same series of transactions
adjudicated in prior adversary proceeding
and was precluded by New Jersey entire
controversy doctrine; (3) under federal res
judicata law, claims alleged in second ad-
versary complaint were part of same cause
of action alleged in first complaint and
were barred; and (4) equitable considera-
tions did not require district court to sus-

pend operation of law of res judicata and
permit claims to proceed.

Motion to dismiss granted in part; de-
nied in part.

1. Federal Courts =420

New Jersey claim preclusion law, rath-
er than federal law attached to judgment
entered in previous diversity adversary pro-
ceeding before District Court for Eastern
District of Pennsylvania in Chapter 11
case, where New Jersey substantive law
provided cause of action on which judg-

ment was rendered in action. N.J.R.
4:30A.

2. Federal Courts ¢=420
Res judicata effect of prior state court

judgment is to be determined by law of
that state. 28 U.S.C.A. § 1738.

3. Judgment €=828(3.1)

Federal district court could not rely on
full faith and credit statute in determining
whether state or federal res judicata law
applied to prior judgment, where first judg-
ment was rendered in federal district court
in diversity action, rather than in state
court. 28 U.S.C.A. § 1738.

4. Federal Courts €420

New Jersey claim preclusion law was
not so bound up with New Jersey-created
rights that federal court was required to
apply it to New Jersey causes of action,
even though New Jersey had codified its
preclusive res judicata doctrine as proce-
dural rule of court, where rule had been
part of New Jersey common law since fu-
sion of law and equity and New Jersey had
not yet connected its unusual claim preclu-
sion law to its liberal substantive law.
N.J.R. 4:30A.

5. Federal Courts =420 ,

Issue of whether litigation would come
out differently in federal court than in
state court if federal court applied federal
law, federal court for purposes of deter-
mining whether New Jersey res judicata
rule was procedural or substantive for Erie
purposes, had to be applied to first lawsuit,
not second. N.J.R. 4:30A.



